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The National Human Rights Action Plan of Kazakhstan for 2009-2012 (further referred to as
the “National Plan”) herein presented to readers constitutes a consolidated program of planned
concrete steps for the improvement of legislation and practices of its application, the national
system of protection of human rights and the education of the population regarding human rights
and mechanisms of their protection.

The National Human Rights Action Plan was approved by the President of Kazakhstan on the
5% of May 2009, resolution No. 32-36.125.

The National Plan was prepared and based on the results of the Baseline Report on Human
Rights in Kazakhstan, of research of governmental agencies and nongovernmental human rights
organizations and international organizations, using data from a sociological survey.

Establishing positive dynamics in the development of the country’s mechanisms for the
protection of human rights, the National Plan reveals the presence of gaps in the legislative base
and practices of application of rights and the absence of sufficient coordination and systematization
in the work of governmental institutions and nongovernmental organizations for the protection of
human rights.

Implementation of the recommendations of the National Plan will allow Kazakhstan to make
new achievements in the formation of a legal government, strengthen governmental and social
mechanisms for the protection of human rights and create a well-developed civil society on a level
with generally accepted international standards.

The material contained in the National Plan will be beneficial to legislative, executive
and judicial branches of government, law-enforcement agencies, lawyers, representatives of
extrajudicial institutions for the protection of human rights, nongovernmental and international
organizations and other public associations or diplomatic services accredited in Kazakhstan.
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Foreword

The adoption of Kazakhstan’s National Human Rights Action Plan, the first in its history, is an
eloquent testimony to President Nursultan Nazarbayev’s commitment to the further democratization
of our country.

The first article of the Constitution of the Republic of Kazakhstan stipulates that the high-
est values of our state are “an individual, his life, rights and freedoms”. Therefore, all our efforts
during these years of independence have been directed toward the realization of the fundamental
rights of the individual and society as a whole. During this time, Kazakhstan has been continually
loyal to its international obligations in the sphere of human rights and supports the efforts of the
UN, OSCE and other international organizations in this direction.

The practice of integrated activities of the state for the protection of human rights has suc-
cessfully proven itself in various countries and regions of the world. Kazakhstan, adopting such
a plan for the first time, is a pioneer of its use in the post-Soviet era. I am confident that this plan
of action will become a valuable tool to improve Kazakhstan’s legislation and law-enforcement
practices in the sphere of protection of human rights. Thus, the plan gives consideration to the im-
provement of national legislation and law-enforcement practices, the activities of national human
rights institutions in accordance with international standards, the interaction of the authorities and
institutions of civil society, the definition of the level of legal protection of an individual and his
awareness of his rights and the key problems of law-enforcement mechanisms and measures for
their resolution.

The recommendations and procedures of the National Plan address issues regarding the
improvement of mechanisms for the realization of the constitutional rights of citizens. Particular
attention is paid to reinforcing the independence of the judicial system, the development of non-
judicial mechanisms for the protection of human rights and the protection of the civil, political,
social, economic and cultural rights of citizens, including the rights of socially vulnerable groups,
in harmony with international standards.

The National Human Rights Action Plan for the years of 2009-2012, presented today, not only
launches the development of goals and objectives of the new Concept of Kazakhstan’s legislative
development, but also will serve as criteria for the success of further steps toward the improvement
of the mechanisms for the protection of human rights.

We are grateful to the UN Development Programme, the Embassies of the Kingdom of the
Netherlands and Great Britain in Kazakhstan, the members of the work group and international and
non-governmental human rights organizations for their support in the development and publication
of this very important document.

Secretary of State
Republic of Kazakhstan

Kanat Saudabaev



Openning Remarks of the UN Resident-Coordinator/
UNDP Resident Representative in Kazakhstan
Mr. Haoliang Xu

The first plan of the kind in the country, the National Human Rights Action Plan in the Republic
of Kazakhstan for 2009-2012 aims to strengthen the national system of human rights protection,
through specific activities and focus on improvement of the legislation and the law enforcement
practice.

United Nations firmly place human rights at the centre of their development discourse, seeing
promotion and protection of human rights as the bedrock requirement for the realization of the
Charter’s vision of a just and peaceful world. The attention of the UN system to the promotion
and protection of human rights is demonstrated by the use of a human rights-based approach
in the formulation of development interventions and by the multitude of initiatives dedicated to
addressing human rights issues at country, regional and global level.

The preparation of the Human Rights Action Plan for Kazakhstan is the result of a successful
cooperation between the Government, the United Nations Development Programme, non-
governmental organizations, other UN agencies and other partner organizations who definitely
supported this endeavor, such as British Embassy in Kazakhstan, The Netherlands Embassy
in Kazakhstan and the OSCE Center in Astana. The preparation of the Plan was preceded by a
baseline study and report on human rights in Kazakhstan that analyzed the national legislation,
the law enforcement practice and compliance with international law provisions in human rights
protection. The Human Rights Commission and the group working on the Action Plan took note of
the international experience and the successes and lessons learnt. Along with this stream of work,
Kazakhstan has actively supported the establishment and work of the UN Council on Human
Rights and is initiating the Universal Periodic Review process, thus sending clear signals of its
commitment to the human rights agenda.

I firmly believe that the implementation of the Human Rights Action Plan in Kazakhstan will
contribute to better and more effective policy implementation, will strengthen the rule of law and
the respect for human rights and freedoms and will take to new levels the dialogue between the
civil society and the Government. The plan is instrumental for the implementation of the “Path to
Europe” programme of the Government of Kazakhstan and more specifically for the Government’s
commitment to bring the national legislation in compliance to international standards on the
threshold of Kazkahstan’s Chairmanship in the OSCE in 2010.

I would like to express my sincere appreciation and thank all the organizations and individuals
who contributed to the preparation of the National Human Rights Action Plan and wish it success-
ful implementation!

Haoliang Xu

UNDP Resident Representative
UN Resident Coordinator in Kazakhstan
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Introduction

As is well known, the concept of National Human Rights Action Plans was developed as a
part of the World Conference on Human Rights held in Vienna in 1993. The Vienna Declaration
and Programme of Action for the development of concrete universal measures for effective and
long-term improvement of the human rights situation, adopted within the framework of the given
conference and approved by the UN General Assembly, recommended that each State considers
the desirability of drawing up a National Human Rights Action Plan.

Kazakhstan, having become an independent State possessing the rights of a member of the world
community, actively demonstrates the importance of developing human rights and a democratic
society and concentrates its efforts on the formation of legal frameworks and the creation of
mechanisms for their support. In its years of independence, Kazakhstan has made serious steps
toward the application of international human rights standards in its national legislature.

At the same time, practice shows that in Kazakhstan, the work of governmental institutions
and nongovernmental organizations in the sphere of the development and protection of human
rights is characterized by the absence of unity and coordination. A series of initiatives on the side
of governmental institutions in the given sphere do not meet an appropriate response from the side
of Kazakhstan’s nongovernmental and international organizations and there is no provision for
participation in them by governmental agencies.

The basic reasons for the development of this situation are the lack of sufficient experience and
traditions, conceptual systematical adaptations of international law-enforcement conceptions to our
present day life and the necessary legal foundation. Based upon this, today it is important to create
a law-enforcement mechanism which will promote a systematical and coordinated organization
of work in the sphere of protection and promotion of human rights. The current National Human
Rights Action Plan of Kazakhstan 2009-2012 (further referred to as “the National Plan”) is a
consolidated program, stipulating concrete steps for the perfection of human rights legislation, the
national system for the protection of human rights and also the improvement of the education of
the population about human rights and mechanisms of their protection.

The National Plan is the first comprehensive document in the history of the countries of Central
Asia and Kazakhstan, formulating fundamental guidelines for the internal and foreign policies of
Kazakhstan in the sphere of human rights and containing concrete proposals for the perfection of
mechanisms and procedures for their protection.

The National Plan was conceived and prepared by a work group educated in harmony with the
resolution of the international round table of April 17, 2006 and dedicated to the development of the
National Human Rights Action Plan 2009-2012. The membership of the work group was selected
on a parity basis: 50% of the work group members were representatives of nongovernmental
organizations and 50% were representatives of governmental organizations.

The objective of the National Plan is the information of Heads of State, Parliament and the
Government of Kazakhstan regarding the human rights situation in Kazakhstan, the gaps in the
national legislature and law-enforcement practices, the level of legal protection of the individual
and his knowledge of his rights, the improvement of the activities of institutions for the protection
of rights and the main problems in the sphere of human rights protection and concrete steps for
their resolution.

In addition, the National Plan promotes:

- The definition of prioritized guidelines for work in the sphere of human rights protection,
requiring the urgent coordinated action of all branches of government and nongovernmental
organizations with the wide and active support of the general population;

- The directing of the attention of governmental agencies and the public to unfavorable
situations and unresolved problems in the sphere of human rights;

- The definition of basic guidelines for the development of legislation and law-enforcement
practices in Kazakhstan in the areas of human rights, contributory to the creation of an integrated
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system for the protection of human rights, combining internal and international standards and
norms and governmental and public mechanisms;

- The establishment of close coordination of national systems for the protection of human
rights with international legal systems;

- The development of the legal education of the population.

In the preparation of the National Plan were used recommendations from the baseline report
and yearly reports by the Human Rights Commission, data provided by governmental institutions,
nongovernmental organizations for the protection of rights in Kazakhstan, international
nongovernmental organizations and international organizations accredited in Kazakhstan and
also the results of the sociological survey “Human Rights In Kazakhstan: The General Opinion”,
conducted per the request of the United Nations Development Programme in Kazakhstan by
independent associations of sociologists in Kazakhstan which are permanent members of the
International Association of Sociologists (ISA). In the National Plan was also used information
received as a result of visitations by work group members to institutions of the penitentiary system,
health care, social protection, education, cultural, construction sites and other organizations;
and material from international conferences, “round tables” and seminars, training conducted
by the Human Rights Commission jointly with governmental institutions and nongovernmental
organizations of Kazakhstan, international human rights organizations during the period of the
years 2000 to 2008 and results of general conclusions and analyses presented by physical and legal
entities to the Human Rights Commission.

Questions regarding the guarantee of civil, political, social, economic and cultural human
rights are analyzed in the conceptual portion of the national plan.

In the first section are analyzed in detail questions regarding the observance of the human right
to life and the inviolability of private life, to freedom of movement and residence, to freedom of
thought, conscience and religion, to freedom to form trade unions, to hold peaceful assemblies
and meetings, to participate in the government (free and fair elections), to freedom of speech and
the receipt of information, to the protection of health and medical assistance. In the context of the
observance of civil, social and economic rights the results of special studies by the work group are
presented, dedicated to the actual question of the observance of human rights and the guarantee of
legality in the spheres of migratory and labor relations. Furthermore, in the given section issues
of current importance are reflected, in the observance of the rights of persons with disabilities, the
Oralman, children, women and national minorities and the right to education of the population.
In the second section of the National Plan, questions are analyzed regarding the guarantee of the
rights of citizens to receive free qualified legal assistance and the observance of human rights in
the course of preliminary investigation and inquest, in the sphere of the performance of justice
in criminal, civil and administrative matters, in the stage of executive fulfillment and in the
penitentiary system.

It would be well to note that Kazakhstan is a participant in more than 60 multilateral universal
international agreements in the sphere of human rights, including the International Covenant on
Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights,
the Convention against Torture and Other Cruel, Inhumane or Degrading Forms of Treatment or
Punishment, the International Convention on the Elimination of all Forms of Racial Discrimination,
the Convention on the Rights of the Child, the Convention on the Elimination of all Forms of
Discrimination Against Women and the Convention Relating to the Status of Refugees and its
Protocol.

In the context of the above-listed ratified international agreements, comparative analyses of
national legislation regulating the human rights sphere are presented in all chapters of the National
Plan, with the object of its compliance with international standards and also conclusions and
recommendations for the improvement of national legislation and law-enforcement practices in the
area of human rights protection. Concrete measures are specified, to be realized by the government
of Kazakhstan in the sphere of human rights protection for the years of 2009-2012.
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A situational analysis of sociological research and assessment of the effectiveness of the
activities of governmental institutions for the protection of rights, nongovernmental organizations
and mass media in the sphere of human rights protection within the framework of the project
“Human Rights in Kazakhstan: The General Opinion” is quoted in all chapters of the National Plan
in context with concrete forms of human rights.

The expected results of the realization of the National Action Plan are summarized in the
conclusion and future trends are formed for the improvement of mechanisms for the protection of
rights in Kazakhstan.

The Right to Life

The Right to Life constitutes the fundamental principle of all other rights and freedoms
included in this sphere. It represents the absolute value of world civilization, in that all other rights
lose their meaning in the instance of the death of the individual. It is fully acceptable to consider
this fundamental right as the right of the individual to freedom from any illegal infringement on
his life by the government, its representatives, or private individuals.

Social conditions for the right to life are provided for in a series of constitutional guarantees:
the right to safe and hygienic working conditions (Paragraph 2 Article 24 of the Constitution of
Kazakhstan), social security in old age and in the case of disease, disability, or loss of a breadwinner
(Article 28), the right to protection of health and medical assistance in state and private medical
institutions, the development of systems of health protection (Article 29) and other guarantees.

As a matter of fact, all other rights one way or another are correlated to the right to life. For
example, rights such as the right to social protection, to favorable environmental conditions, to a
meaningful life, as well as the right to freedom from cruel forms of treatment or punishment serve
as supplementary instruments, ensuring its effective realization. The government is obligated to
recognize these rights and create favorable conditions for human life with all available resources. It
is not accidental that crimes against the life or health of an individual are categorically considered
particularly heavily punishable criminal acts.

A separate issue in this area is the right of the government to apply the death penalty as an
exceptional measure of punishment of individuals committing particularly heinous crimes. The
right to life serves as a limitation of the death penalty.

In Article 15 of the Constitution of Kazakhstan, 1995, it is stated:

1. Everyone shall have the right to life.

2. No one shall have the right to arbitrarily deprive a person of life. The law shall establish the
death penalty as an extraordinary measure of punishment for terrorist crimes resulting in the death
of people and also for especially grave crimes committed in times of war, with the provision of the
right of the condemned to solicit pardon.

The wording, “No one shall have the right to arbitrarily deprive a person of life. The law shall
establish the death penalty as an extraordinary measure of punishment for terrorist crimes resulting
in the death of people and also for especially grave crimes committed in times of war, with the
provision of the right of the condemned to solicit pardon” corresponds with Paragraph 2 Article 6
of the International Covenant on Civil and Political Rights (ICCPR) and the interpretation of this
article, quoted in Paragraph 7 of the UN Human Rights Committee “General Comment No. 6”.

In harmony with Section 5 Article 6 of the Criminal Code of Kazakhstan, the death penalty
in the case of a pardon may be replaced by lifelong deprivation of freedom or the deprivation of
freedom for a term of twenty-five years, serving the penalty in a correctional colony with a special
regime, which is in harmony with Paragraph 4 Article 6 of the ICCPR.

On December 17,2003, the President of Kazakhstan, Nursultan Nazarbayev signed the Decree
“On the Introduction to Kazakhstan of a Moratorium of Capital Punishment”. The given Decree
was signed by the Head of the government in compliance with Paragraph 1 of Article 15 of the

8



Constitution of Kazakhstan, reinforcing the right of everyone to life, which was directed to the
realization of determined Conceptions regarding the legal policies of Kazakhstan on the further
humanization of criminal legislation and is an appropriate continuation of the course toward the
limitation of the application of the death penalty.

Many sociological surveys bear witness to the fact that the majority of the population of our
country considers the complete abolition of the death penalty premature. It is impossible not to
take into consideration the opinion of society; therefore, as an intermediate step toward the further
limitation of the application of exceptional measures of punishment, a moratorium on the execution
of the death penalty was chosen.

The decree makes the provision for the abeyance of the execution by judges of death penalty
sentences. The introduction of lifelong deprivation of freedom as an alternative to the death penalty
may be considered warrantable. At the same time, the death penalty in itself as a form of criminal
punishment is not abolished, but the execution of death sentences pronounced by judges is only
halted. The moratorium does not have a time limit, but may be revoked due to necessity.

There is good reason to believe that the establishment of institutions for life imprisonment
will keep the instances of execution by judges of death sentences to a minimum and create the
necessary prerequisites for the possible complete abolition of the death penalty.

Currently, discussions are taking place regarding the signing and ratification by Kazakhstan
of the Second Optional Protocol to the International Covenant on Civil and Political Rights and
the complete renunciation by our country of the execution of the death penalty as a criminal
punishment. This is directly related to the declaration of the Constitution of Kazakhstan of the
principle of the inalienable value of human life and its protection.

The introduction of amendments to Article 15 of the Constitution of Kazakhstan significantly
constricts the scope of execution of the death penalty, delegating the final resolution of these issues
to the law. But the law until now has not been passed, because of disagreement on the issue of the
necessity to preserve the death sentence, or on the contrary, to fully abolish its execution.

Advocates of the preservation of the death sentence give as reasons for their position the
danger of increase in particularly serious crimes. Meanwhile, from the day of the introduction of
the moratorium on the execution of capital punishment, such an occurrence has not been observed,
although penalties in the form of the death sentence practically did not occur. The convicted,
condemned by past sentences (mainly before the introduction of the moratorium) to the death
penalty, were held in places of imprisonment and served their sentences with the deprivation of
freedom. At present, other forms of penalty have replaced all of their death penalties.

Confidence may be boldly expressed that the moratorium on the execution of capital
punishment, in coming years and possibly altogether, will not be revoked. Consequently, even if
the death penalty will be given by sentence at some time, it will not be executed. The questions
arise: Why, then, from year to year, accumulate the number of such convicted? Isn’t it really so,
that in the future they will again be pardoned? But before that, the status of individuals condemned
to the death sentence, upon whom is applied the effect of the moratorium, is legally uncertain,
which fundamentally violates their rights.

Many countries have revoked the death penalty; among them, developed European countries
and countries with problems in areas of economics, political life and law and order.

The inclusion of the death penalty in the Criminal Code is only grounds for affirmation of the
repressiveness and inhumanness of the legal policies of Kazakhstan. It follows, that it is necessary
to bring about corresponding changes to the Criminal Code.

In Kazakhstan, there have been no instances of extrajudicial or arbitrary sentences or the
forced disappearance of people, executed by law-enforcement agencies or agencies for national
security.

Nevertheless, in order to realize the position of the ICCPR, it is necessary to come to as broad
as possible interpretation of the right to life, including compliance with Paragraph 5 of the UN
Human Rights Committee “Remarks on General Order No. 6, that protection of this right in a
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broad sense requires the application of constructive measures in various spheres, for example, the
reduction of children’s mortality and the increase of the average life span, the fight against poverty
and disease, etc.

No. Action Deadline Executors

1. With the aim of perfecting national 2011 Ministry of Justice,
mechanisms for the protection of human Ministry of Foreign Affairs,
rights and citizens of Kazakhstan, the with the participation of
reinforcement of international mechanisms the Prosecutor General, the
for the protection of human rights and for Supreme Court and the Human
the full revocation of the death sentence, Rights Commission

ratify the Second Optional Protocol of

the International Covenant on Civil and
Political Rights of December 15, 1989,
directed at the revocation of the death
penalty (UN General Assembly Resolution
44/128 of December 15, 1989).

2. The conducting of “round tables”, 2009-2010 |Ministry of Justice,
seminars and conferences on the issue of Prosecutor General, Supreme
revocation of the death sentence Court, Ministry of Foreign

Affairs, Human Rights
Commission, nongovernmental
human rights organizations (per
agreement),

UN Development Programme
(per agreement),

OSCE Center in Astana (per
agreement)

The Right to Privacy and Protection of Personal Information

Private life (privacy) is a fundamental human right, acknowledged in the UN Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights and many
other international and regional agreements. Privacy lies at the foundation of human dignity and
other key values, such as freedom of assembly, freedom of conscience, freedom to create trade
unions and freedom of speech. Privacy has become one of the most meaningful human rights in
modern times.

Almost all countries of the world acknowledge the right to privacy in their constitutions. As a
minimum, these constitutional norms include the right to the inviolability of dwelling and secrecy
of communication. In some new constitutions there are also mentions of limitations to the right of
access to personal information.

According to Article 17 of the International Covenant on Civil and Political Rights, ratified by
Kazakhstan: “I. No one shall be subjected to arbitrary or unlawful interference with his privacy,
family, or correspondence, or to unlawful attacks on his honor and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks”.

In 1988, in its thirty-second session, the UN Human Rights Committee passed the “General
Comment No. 16” to this article of the ICCPR:

“1. Article 17 provides for the right of every person to be protected against arbitrary or
unlawful interference with his privacy, family, home or correspondence as well as against unlawful
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attacks on his honor and reputation. In the view of the Committee this right is required to be
guaranteed against all such interferences and attacks whether they emanate from State authorities
or from natural or legal persons. The obligations imposed by this article require the State to adopt
legislative and other measures to give effect to the prohibition against such interferences and
attacks as well as to the protection of this right . . .

3. The term “unlawful” means that no interference can take place except in cases envisaged
by the law. Interference authorized by States can only take place on the basis of law, which itself
must comply with the provisions, aims and objectives of the Covenant.

4. The expression “arbitrary interference” is also relevant to the protection of the right
provided for in Article 17. In the Committee's view the expression “arbitrary interference” can
also extend to interference provided for under law. The introduction of the concept of arbitrariness
is intended to guarantee that even interference provided for by law should be in accordance with
the provisions, aims and objectives of the Covenant and should be, in any event, reasonable in the
particular circumstances . . .

7. As all persons live in society, the protection of privacy is necessarily relative. However,
the competent public authorities should only be able to call for such information relating to an
individual’s private life the knowledge of which is essential in the interests of society as understood
under the Covenant . . .

10. The gathering and holding of personal information on computers, data banks and other
devices, whether by public authorities or private individuals or bodies, must be regulated by law.
Effective measures have to be taken by States to ensure that information concerning a person’s
private life does not reach the hands of persons who are not authorized by law to receive, process
and use it and is never used for purposes incompatible with the Covenant. In order to have the
most effective protection of his private life, every individual should have the right to ascertain in
an intelligible form, whether and if so, what personal data is stored in automatic data files and
for what purposes. Every individual should also be able to ascertain which public authorities
or private individuals or bodies control or may control their files. If such files contain incorrect
personal data or have been collected or processed contrary to the provisions of the law, every
individual should have the right to request rectification or elimination”.

International practice in the area of protection of privacy and personal information is leading in
the direction of the passing of special laws designed for the protection of an individual’s privacy.

The main reasons for the substantiation of the necessity to pass such legislation are:

- The necessity to correct mistakes of years gone by. The adoption of corresponding legislation
allows the correction of the consequences of human rights under totalitarian regimes of past
years;

- The promotion of the development of electronic business. Legislation concerning privacy
is included in packages of legislation directed toward the establishment of unified regulations of
electronic trade;

- The guarantee of compliance of national legislation to international circumstances.

Nevertheless, international experience in the passing and realization of legislature and other
forms of protection shows that the violation of privacy, as always, remains a large problem. In
many countries lawmakers do not keep up with technical processes and this leads to the appearance
of large gaps in the area of protection of human rights. Sometimes, law-enforcement organizations
and special services prove to be endowed with exclusive power. Eventually, in the absence of
proper control of the execution of the law, the existence of the law in itself does not yet mean active
protection.

In many democratic countries, human rights violations in connection with the control of
communication are widespread.

Even in countries with strict laws regarding privacy, law-enforcement agencies even so keep
a large dossier on citizens who are not accused of anything and are not even suspected of the
committing of crimes.
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As a whole, the protection of the right to privacy has many threats.

The complexity of information technology increases continually. New methods of collecting,
analyzing and distributing information on private individuals are emerging and this compels
consideration of the urgent introduction of corresponding legislature. Recent research in the area of
medicine and health care, telecommunications and the many means of transportation and transfer
of financial resources has significantly increased the quantity of attainable information on each
individual. Powerful computers connected by high-speed lines may be used for the compilation
of a detailed dossier on any member of society and for that a central mainframe computer is not
required. New technology, developed originally for defense needs, is used for the armament of
law-enforcement agencies, governmental structures and private companies.

As shown in surveys of public opinion, people in many countries of the world are now more
afraid of the violation of privacy than at any other time in modern history. Entire groups of citizens
in various countries express their concern about the invasion of their privacy and this compels ever
greater numbers of governments to pass legislation especially designed to protect privacy.

Today, it is evident that information technology develops with enormous speed. Opportunities
for the invasion of privacy — or, at least, potential opportunities — also are increasing.

In addition to these obvious aspects, there are a whole series of important factors affecting the
violation of privacy:

Globalization, that is, the disappearance of geographical borders to the flow of data. The
development of the Internet is possibly the most well known example of this.

Convergence, that is, the destruction of technological barriers between systems. Contemporary
information systems freely interact and can exchange with each other and process various types
of data.

Multimedia, that is, contemporary forms of presentation of data and images, presented in one
format, may be easily converted into another format.

Under these conditions, corresponding international tendencies and contemporary summons
for legal regulations guaranteeing the right to privacy are necessary.

Of all human rights which are well known in international legislature, privacy is the most
complicated to determine and classify. The definition of privacy varies widely depending upon
circumstances. In many countries, the conception of privacy is restricted to the protection of
information (privacy is interpreted in terms of protection of personal information). Outside of
these sufficiently strict frameworks, privacy often is considered as a boundary over which society
should not cross, interfering in private life.

In this case, privacy can be divided into:

Informational privacy, which includes the regular gathering and processing of personal data,
such as banking or medical information;

Physical privacy, pertaining to the protection of the physical integrity of a person from outside
interference, such as investigation by internal organizations;

Privacy of communication, which means the safety and inviolability of postal messages,
telephone conversations, electronic messages and other forms of communication and also

Territorial privacy, including intrusion of residences and also of the work place and in public
areas.

At the heart of contemporary models guaranteeing privacy lays the principle of “the protection
of rights”. In compliance with this principle, the State is obligated to provide legislative protection
of the personal information of its citizens.

This legislative protection should touch upon:

- The use of personal cards or files, which to one extent or another are used in practically all
countries of the world. The type of card, its purpose and the amount of information varies and
the personal information contained in them is used for various purposes. Systems for collecting
information may be aimed at the fight with extremism or terrorism, or may be simply a part of
the national registration system. A national identification system requires strengthening of its
protection of privacy.
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- Biometrics, that is, the process of collection, processing and storing of data regarding physical
characteristics of a person for the purpose of his identification. The most popular biometrics
systems are retinal scanning, fingerprinting, dactylyscopy, voice-recognition and digital (stored in
electronic format) photography. Biometrics is attracting the attention of governments and private
companies, since, unlike other forms of individual identification (cards or documents), it ensures
full and accurate identification. In this regard, DNA identification technology causes the most
controversy. It uses the latest technological achievements, allowing within a few minutes the
comparison of DNA analyses with an enormous database. This also requires an effective means of
legislative protection of privacy.

- Monitoring of communication, inasmuch as practically in every country there is the
possibility of monitoring telephone, telex and telefax communications. In the majority of cases,
this monitoring is done at the initiative and with the direct participation of law-enforcement
agencies. Unlawful access to communications exists in the majority of countries and the volume of
information obtained in such manners reaches enormous proportions. Law-enforcement agencies
traditionally work together with telecommunication companies in order to make monitoring
systems for telephone conversations “convenient” for use at a distance. These agreements have the
appearance of providing special service access to communications to the extent of the installment
of systems for the automatic recording of information. Legislative limitations to such activities are
necessary for the guaranteeing of privacy and the protection of the human right to a private life.

- Interception of Internet messages and mail. In recent decades the Internet has become the
most important means of communication and research. Technology develops by the exponent and
the quantity of users increases each year by the millions. The Internet is used more and more in
commercial operations. The abilities, speed and security of the Internet constantly increase and
together with them the quantity of new approaches to using the Web. But this flexible structure is
not protected from intrusion and monitoring by authorities. Inasmuch as computer networks are
a relatively new phenomena, for them legislative rights similar to those that have been approved
for the regulation of telephone rights have not yet been created. Law-enforcement agencies and
national security services in all the world are working on developing systems of interception and
analysis of electronic mail and all information conveyed through the Internet. In this situation
privacy guarantees are also necessary.

- Video surveillance. In recent years the use of video camera surveillance has been accepted
worldwide on an unprecedented scope. Their use in the private sector has become more and more
popular. These systems are based on complex technology, including night vision, computerized
control and motion sensors (the system can be programmed so that an alarm signal will sound if
any motion takes place in the camera’s field of view). It would be well to note that hidden video
surveillance in some places could be done without any sound. The use of such video surveillance
also should be subject to legislative regulation with the aim of protecting privacy.

- Surveillance at the work place. Workers in practically all countries are subject to careful
observation on the part of management. Legislative protection, as a rule, in such instances is little,
because observation often is one of the conditions for acceptance to work. While companies strive
to legalize this monitoring, it is becoming clear that not all of its forms are actually legal. In this
connection, legislative limitations on video surveillance and the definition of the responsibilities
of employers to coordinate such issues with their workers are necessary.

Kazakhstan’s legislature contains a series of norms relating to the protection of privacy.

First, Article 18 of the Constitution of Kazakhstan states:

“1. Everyone shall have the right to inviolability of private life, personal or family secrets,
protection of honor and dignity.

2. Everyone shall have the right to confidentiality of personal deposits and savings,
correspondence, telephone conversations, postal, telegraph and other messages. Limitations of
this right shall be permitted only in the cases and according to the procedure directly established
by law”.
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Second, Article 25 of the Constitution of Kazakhstan states:

“1. Housing shall be inviolable. Deprivation of housing shall not be permitted unless otherwise
stipulated by a court decision. Penetration into housing, its inspection and search shall be permitted
only in cases and according to the procedure stipulated by law”.

The further inviolability of privacy is indirectly protected by remedial legislation.

According to Article 16 of the Criminal Procedure Code of Kazakhstan:

“Private life of citizens, personal and family secrets shall be under the protection of the law.
Everyone shall have the right to secrecy of personal savings and investments, letter exchange,
telephone conversation, postal, telegraph and other communication. The restrictions of these
rights in the course of the criminal procedure shall only be allowed in the cases and in accordance
with the procedure directly established by the law”.

The basis and procedure for the seizure of correspondence, the interception of
communication and the listening to and recording of telephone conversations are stated in
Articles 235-237 of the Criminal Procedure Code of Kazakhstan.

According to Article 17 of the Criminal Code of Kazakhstan: “Housing shall be inviolable. The
penetration of housing against the will of people who occupy it, the performance of its inspection
and search shall only be allowed in the cases and in accordance with the procedure established
by the law”.

The basis and procedure for the penetration of housing for the performance of its inspection
and search are stated in Chapters 27 and 29 of the Criminal Procedure Code of Kazakhstan.

According to Article 10 of the Civil Procedure Code of Kazakhstan: “Private life of citizens,
personal and family secrets shall be under the protection of the law. Everyone shall have the
right to secrecy of personal savings and investments, letter exchange, telephone conversation,
postal, telegraph and other communication. The restrictions of these rights in the course of the
civil procedure shall only be allowed in the cases and in accordance with the procedure directly
established by law”.

Finally, according to Article 18 of the Code on Administrative Offences of Kazakhstan (CAO):
“Private life of citizens, personal and family secrets shall be under the protection of the law.
Everyone shall have the right to secrecy of personal savings and investments, letter exchange,
telephone conversation, postal, telegraph and other communication. The restrictions of these
rights in the course of the procedure for administrative offenses shall only be allowed in the cases
and in accordance with the procedure directly established by the law”.

In Articles 142, 143, 144 and 145 of the Criminal Code of Kazakhstan, criminal responsibility
is established correspondingly for the infringement on the inviolability of privacy, unlawful
violation of the secrecy of letter exchange, telephone conversations, postal, telegraph and other
communication, the unauthorized disclosure of medical information and the infringement on the
inviolability of housing.

Nevertheless, the given legislative norms are not sufficient to ensure the guarantee of the
observation of these rights by all governmental agencies, private individuals and organizations.
Administrative legislation altogether does not contain articles directly relating to accountability
for the violation of the rights of a citizen to privacy. Accountability for the refusal to provide
information (Article 84 CAQO), the dissemination of information regarding guilt prior to a valid
guilty sentence of the court (Article 86 CAQO), or accountability for the violation of disturbing
the silence (Article 333 CAO) are difficult to relate to measures for the protection of the right to
privacy.

In connection with this, in order to bring legislation into compliance with international standards
in the area of protecting the right to privacy, it is necessary to adopt special legislation that would
guarantee protection from both legal and unlawful and arbitrary interference, as is reflected in the
UN Human Rights Committee General Comment.

It is necessary that Kazakhstan’s legislation contain a definition of all the concepts used in
Article 17 of the ICCPR, in compliance with the recommendations of the UN Human Rights
Committee and international practice.
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For example, the concept “housing” should for this purpose be defined not only as the place
where a person lives, but also where he carries out routine business, including the work place.

It should be noted that the infringement on the right of a citizen to the inviolability of his
private life and personal and family secrets by Kazakhstan’s Customs agencies is often met in
practice. In particular, these violations point to the Customs regulation currently in force on the
mandatory submission by citizens of videocassettes, audiocassettes, discs and photographic film
that they have brought into the country to preview them for forbidden information.

In the opinion of the project work group, these Customs agency requirements evoke the valid
censure of citizens by virtue of the difficulty of their fulfillment and contribute to corrupt violations
of the law on the side of Customs agency workers.

A survey conducted by the Association of Sociologists in Kazakhstan among 1,500 respondents
showed that 19% of those surveyed gave a negative assessment of the situation in the area of
the protection of the right to inviolability of privacy. 65.3% of those surveyed gave a positive
assessment of governmental mechanisms of protection of the right to inviolability of privacy. 15.7
% of those surveyed were at a loss how to answer. As a whole, the results of the sociological
analysis of the situation with the protection of the human right to inviolability of privacy allows
the conclusion that governmental mechanisms for the protection of the right to the inviolability
of privacy are improving, taking into consideration Kazakhstan's international obligations in the
sphere of human rights, with the exception of some instances of the violation of the law and human
rights by individual officials or other persons.

In conclusion, it is necessary to determine which agencies are responsible for the protection of
the right to privacy and which effective procedures exist for doing so.

No. Action Deadline Executors
1. [Study the experience of other countries |2-3% Ministry of Justice,
in the adoption of various forms of quarter Prosecutor General,
protection of privacy 2009 Human Rights Commission
2. | The conducting of “round tables”, 4™ quarter | Ministry of Justice,
seminars and conferences on the issue of {2009 Prosecutor General, Supreme
adoption of various forms of protection Court, Ministry of Foreign
of privacy Affairs, Human Rights
Commission, human rights NGOs
(per agreement),
UN Development Programme
(per agreement),
OSCE Center in Astana (per
agreement).
3. |Development of conceptual legislation |2 quarter |Ministry of Justice
on the protection of the right to privacy [2010 with the participation of the
Prosecutor General
4. |Discussion of conceptual legislation on |3 quarter | Ministry of Justice,
the protection of the right to privacy 2010 Prosecutor General,
with the conducting of a round table Supreme Court, Human Rights
(conference) Commission
5. |Development of a draft law on the 4th quarter |Ministry of Justice
protection of privacy and personal 2010
information and a project law on
the introduction of amendments and
additions to existing legislative acts on
issues of protection of privacy
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6. |Discussion of the project law on the I* quarter | Ministry of Justice
protection of privacy and personal 2011
information and the project law on

the introduction of amendments and
additions to existing legislative acts on
issues of protection of privacy by the
conducting of a round table

7. | With the aim of the guaranteeing of 2010-2011 |Ministry of Justice, Prosecutor
the constitutional right of citizens General,
to the inviolability of privacy and Customs Control Committee,
personal and family secrets, examine Ministry of Finance

the compliance of norms of bylaws
affecting the customs regulation on
importing and exporting belongings by
physical persons, Constitutional norms,
laws of Kazakhstan and its international
obligations in the sphere of human rights
and bring the procedure of Customs
processing of the belongings of physical
persons into compliance with generally
acknowledged international standards

8. |Regularly highlight in mass media 2009-2012 |Ministry of Culture and
issues of current importance regarding Information,
the protection of human rights to a Prosecutor General,
wide cross-section of the population Ministry of Justice,
of the State, including the publication Ministry of Education and
of an instructive booklet on human Science,
rights in case of detainment or arrest, Ministry of Labor and Social
in concluding contracts, on entrance to Protection, Human Rights
institutes of higher education, at work, Commission

when dismissed from work, etc.

The Right to Freedom of Movement and Choice of Residence

In compliance with generally accepted international legal principles and norms, the Constitution
of Kazakhstan establishes that “Everyone who has a legal right to stay on the territory of the
Republic of Kazakhstan shall have the right to freely move about its territory and freely choose a
place of residence except in cases stipulated by law”. (Paragraph 1 Article 21)

Furthermore, in agreement with Article 16 of the Law of Kazakhstan “On the Legal Status of
Foreign Citizens”, foreign citizens may freely move about the areas of Kazakhstan which are open
to foreign citizens and choose a place of residence in compliance with the procedure established
by the legislation of Kazakhstan.

International standards on freedom of movement are founded on the following basic
principles:

- Freedom of movement inside the country is the assumed right of everyone who is legally in
its territory, to freely move about its territory and choose a place of residence without the need to
request particular permission from authorities. This right applies in equal measure to citizens of the
country, foreign citizens, individuals without citizenship, refugees and legal migrants.
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- The right to leave one’s country and the right to return to one’s country is a personal human
right and should be guaranteed by law.

- Limitations of exit-entry or freedom of movement inside the country may be imposed only
by law in the interests of guaranteeing national security, defense of public order, protecting health
and morality, or protecting the rights and freedoms of other people. These limitations should
correspond to other internationally acknowledged rights and freedoms, serve a clear goal and be
reasonable, necessary and sufficient.

- In regard to refugees or individuals seeking asylum, the main principle is the principle of
non-deportation, that is, the responsibility of the government not to deport and not to return them
to the border of the country where their life or freedom is threatened with danger by reason of their
race, religion, social affiliation, citizenship, or political convictions.

Current migration legislation of Kazakhstan began to be formed after the collapse of the USSR.
At the very beginning — the mid 90’s — the principle legislative acts in this area were passed. In
December 1991, the Law of Kazakhstan “On Citizenship of the Republic of Kazakhstan” was
passed and in June of 1995 — the Presidential Decree of Kazakhstan “On the Legal Situation of
Foreign Citizens in the Republic of Kazakhstan”. The foundation of migration legislation is in the
Constitution of Kazakhstan, ratified in August 1995, fixed in Article 21 as the right to freedom
of movement and choice of place of residence and in Paragraph 4 of Article 12 as the equality of
rights and responsibilities of foreign citizens and stateless persons with citizens of Kazakhstan,
“unless otherwise stipulated by the Constitution, laws and international treaties”. In December
1997, the Law of Kazakhstan “On the Migration of the Population™ was passed.

However, many migratory issues remain untouched by current legislation. Issues of entry,
stay in Kazakhstan, exit from Kazakhstan, formation of documents for the right to temporary and
permanent residence in the State and many others are regulated by Government decrees, orders of the
Ministry of the Interior, or instructions from various ministries and departments. Among them are
the regulation of the Government of Kazakhstan of January 28, 2000 “Individual Issues Regarding
the Legal Regulation of the Residence of Foreign Citizens in Kazakhstan”, the instructions “On
the Procedure for Application of Regulations on Entry and Residence of Foreign Citizens in the
Territory of Kazakhstan and also their Exit from Kazakhstan”, the instructions “On the Issuance by
Agencies of Interior Affairs Permission for Exit to a Permanent Residence Beyond the Borders of
Kazakhstan” and many others. An approximate estimate of the total quantity of bylaw documents
regulating the area of migration exceeds 100. Some bylaws contain limitations to the rights and
freedoms of foreigners on the territory of Kazakhstan, which is a violation of Article 39 of the
Constitution of Kazakhstan, stating: “Rights and freedoms of an individual and citizen may be
limited only by laws and only to the extent necessary for protection of the constitutional system,
defense of the public order, human rights and freedoms, health and morality of the population”.

Limitations to the right to freedom of movement about the territory of Kazakhstan remain in
existence in Kazakhstan’s institution of obligatory registration of place of residence, descended
from the Soviet passport system and registration procedure. It is important to note that issues
of social security, the realization of voting rights, the right to leave Kazakhstan and others are
dependent on the institution of registration.

A selective analysis conducted by the Human Rights Commission of individual normative
legislation shows their noncompliance with the norms of the Constitution, guaranteeing citizens
freedom of person and movement.

For example, Paragraph 1 Article 76 of CAO establishes that, as a disciplinary measure, a
minor may be assigned limitations on his spare time and special requirements of conduct.

Inasmuch as the CAO does not stipulate by which institutions such measures may be assigned,
today, essentially these measures may be assigned by, in addition to judges, any establishment
considering matters of administrative violations. This does not comply with the requirements of
Articles 16 and 21 of the Constitution of Kazakhstan.
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Such noncompliance is found in the norms of Article 11 of the Law “On Associations of Internal
Affairs of Kazakhstan” and Article 30 of the Law “On the Rights of Children in Kazakhstan”,
according to which children may be placed in rehabilitation centers without their consent and
without the permission of the court.

In connection with this, with the aim of the protection of constitutional rights of children,
the Human Rights Commission before the Head of State recommends that the Government of
Kazakhstan conduct an analysis of all legislation and supplement it with norms that any restriction
of freedom of a minor or his freedom of movement take place only by the decision of the court.

In harmony with Paragraph 2 Article 21 of the Constitution of Kazakhstan: “Everyone shall
have the right to leave the territory of the Republic. Citizens of the Republic shall have the right
to freely return to the Republic”.

Institutions of the Procurator receive many appeals from foreign citizens regarding the violation
of their rights by members of law-enforcement agencies.

Aninvestigation conducted by institutions of the Procurator has established that law-enforcement
officials, after considering a matter of an administrative violation and the pronouncement of
a decision to impose an administrative penalty in the form of a fine, confiscate the foreigner’s
national passport.

As a substantiation of the legality of their actions, law-enforcement officials refer to Sub
Paragraph 5 Part 1 of Article 618 of the CAO, where it is determined that in the interests of
guaranteeing the execution of an accepted decision in a matter, an official representative has the
right, within the boundaries of his authority, to employ in his relations with the physical person a
measure guaranteeing execution in a matter of administrative violation in the form of confiscation
of documents and other items.

At the same time, they understand the regulation “guaranteeing the execution of an accepted
decision in a matter” as the right of officials to hold a citizen’s passport, taken with administrative
authority as security until full payment of the fine which they imposed.

Application of the given regulation by law-enforcement officials contradicts other requirements
of the CAOQ, including procedures defined for the execution of individual types of administrative
penalties (Chapter 44 of CAO) and international standards.

Not having a passport with him, a foreigner cannot obtain tickets or freely exit the country and
is limited in his legal rights, which is a violation of Paragraph 2 Article 21 of the Constitution of
Kazakhstan and Paragraph 2 Article 12 of the International Covenant on Civil and Political Rights,
ratified by Kazakhstan in 2005.

A passport, for foreign citizens in the territory of Kazakhstan, is not only a document
establishing identity and necessary for movement, staying in a hotel and conducting banking
operations including the payment of fines, but also for the realization of vitally important needs,
for example, medical care.

Furthermore, the movement of a foreigner around the territory of Kazakhstan without a passport
is a violation of Part 1 Article 394 of the CAQO, in connection with which, after the confiscating of
his passport, he will be subject to administrative violations per the above-mentioned article.

In this manner, appointed individuals in law-enforcement agencies, having confiscated the
passport of a foreign citizen, restrict their rights and freedoms guaranteed by international treaties
and the Constitution.

On the basis of the above-stated, in the interests of preventing the improper application of
regulations of administrative legislation and the violation of rights of physical persons, the Human
Rights Commission and the Prosecutor General are introducing appropriate motions within the
framework of the currently developing Administrative Procedure Code project.

An analysis shows that the quantity of migrants arriving to the country is increasing yearly.
Growth is also taking place in the number of individuals violating regulations on the residence of
foreigners in Kazakhstan, in connection with which measures of administrative force are applied,
including administrative expulsion from the territory of the State.
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In connection with insufficient legislative regulation of the mechanism of deportation of
foreigners, currently problems arise in the execution of court decisions for the administrative
expulsion of the violator.

For example, by agencies of the Prosecutor only, during the course of a planned investigation
of the application of legislation regulating the use of the labor of foreign citizens in Kazakhstan in
the 3" quarter of 2008, criminal prosecution was commenced in regards to 5 foreigners per Article
330-1 (failure to execute a court decision on expulsion) of the Criminal Code of Kazakhstan.

The procedure for the expulsion of foreigners is regulated by Article 731 of CAO, where there
is the provision that the execution of the decision for the administrative expulsion from Kazakhstan
of foreigners and individuals without citizenship takes place by officially handing over foreigners
and individuals without citizenship to the representative of the government of the foreign citizen,
onto whose territory the person is expelled, or, by means of controlled independent exit of the
expelled person from Kazakhstan. If the handing over of the expelled person to the representative
of the foreign government is not provided for in an agreement between Kazakhstan and the foreign
government, expulsion takes place in a place determined by border control agencies.

Currently, in connection with the absence of legislative regulation, the handing over of
foreigners to the representative of the government of the foreign citizen, that is, to the embassy of
the country of citizenship of the violator by migration police does not take place.

Also, legislative acts of the State do not take into consideration the understanding of “controlled
independent exit of the expelled person”, stated in Article 731 of CAO and mechanisms of its
execution (fulfillment).

Furthermore, Border Service agencies have not determined a location for the deportation of
foreigners.

Consequently, the necessity arises to pass legislation regulating the mechanism and procedure
of realization of Article 731 of CAO.

The condition of the governmental borders of Kazakhstan has considerable influence in the
sphere of counteracting illegal migration.

In this connection, improvement of legislation regulating activities at government border
crossing points is necessary.

Up until now, there is no single list of all existing border crossing points in Kazakhstan with
a description of the status of each of them (international, multilateral or two-sided, daytime or
24-hours, etc.). Earlier published legislation by the Cabinet of Ministers of Kazakhstan regarding
border crossings have undergone many revisions and additions that partially contradict norms of
other legislation.

Forexample, in Paragraph 1 of the Cabinet of Ministers of Kazakhstan Regulation 0£30.10.1992
No. 906 “On Border Crossings in Kazakhstan”, the “Dostyk” border crossing (Almaty Region) is
designated as an automobile crossing.

However, in the Government Regulation of the State 0 26.08.2003 No. 870 “On Measures for
Further Development of International Railroad Border Crossing Dostyk-Alashankoi, the Railroad
Section Aktogai-Dostyk and the International Automobile Border Crossing Korgas in 2004-2005”,
it is listed as the international railroad crossing “Dostyk-Alashankoi”.

Moreover, in Paragraph 4 of the “List of Railroad Border Crossings on the Governmental
Border of Kazakhstan”, as approved by the Government Regulation of Kazakhstan of 03.07.2003
No. 648, “Dostyk™ is designated as entirely a railroad border crossing.

In connection with the above statements, it is considered a necessity to develop legislation
establishing a single list of border crossings in Kazakhstan.

Together with this, the steady growth of the stream of migrants to the State observed in recent
years also requires the improvement of systems of governmental migration control.
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Earlier, the Human Rights Commission in addressing the Government of Kazakhstan and key
governmental agencies, has repeatedly put forward the proposal to examine the issue of designating
a governmental agency responsible for the realization of governmental policies in the sphere of
migration.

Furthermore, in the current year this proposal has come under the framework of the work
group for the improvement of migrational legislation, created by a decree of the Prime Minister of
Kazakhstan, but has not found support.

Today, despite a united goal and the objective of migration policies, the system of migrational
control in Kazakhstan consists of several governmental agencies. At the same time, each agency
has responsibility only for the fulfillment of its separate commission.

The result of such a state of affairs at the given moment is the absence of unified migration
policy, proper coordination between governmental agencies, efficiency and a low level of control
over migratory processes, which in the final analysis negatively reflects also on the effectiveness
of governmental policies in the sphere under consideration.

Currently the task of realization of migration policies lies with the Ministry of Foreign Affairs,
Ministry of the Interior, Ministry of Labor and Social Protection, Ministry of Justice, Ministry of
Agriculture, the Border Service, the Committee for National Security and also Akimats of regions
and the cities of Astana and Almaty.

In some instances, the function of one governmental agency duplicates or supplements another,
which leads to the situation that not one of the above-mentioned agencies has accurate statistics
regarding the issues defined.

For example, “Work Visas” for foreign citizens are given exclusively by foreign institutions of
the Ministry of Foreign Affairs (further referred to as “MFA”) and their renewal is carried out by
representative agencies of the Ministry of Interior Affairs (further referred to as “the MIA”).

In turn, initial visas in the “Business” category may be issued by agencies of the MFFA as well
as the MIA and both agencies have the right to their renewal.

Questions regarding the formulation of documents for the receipt of citizenship of the State
are considered by agencies of the MIA and their documentation is the prerogative of the Ministry
of Justice.

Also, according to the Law of Kazakhstan “On the Migration of the Population”, the central
executive agency, handling internal coordination and direction in the sphere of migratory processes,
is defined as the Committee for Migration of the Ministry of Labor and Social Protection.

However, the Committee, in connection with the absence of corresponding legislative leverage,
is not properly fulfilling its functions, limiting its actions to only the filling of its quota with the
migration of the Oralman.

The designation of a single agency responsible for coordination and development of migrational
policies of the government would contribute toward effective control and regulation of migratory
processes and also the strengthening of the national security of the country.

Furthermore, in view of the similarity of migratory processes, we propose a study of the
experience of the Russian Federation, where there is a single agency in the system of the Ministry
of the Interior of the Russian Federation — the Federal Migrational Service, under the function of
which, together with the management of unified migrational policies, comes the function of the
consideration of issues of citizenship, documentation, registration of the population, control of
exit, residence and entry of foreigners and the giving of permission for the bringing in of a foreign
work force.

skksk

The tendency of increase in illegal labor migration to Kazakhstan is observed — so called
“seasonal workers”. This, in the first place, pertains to citizens of the Central Asian countries of the
CIS — Uzbekistan, Tajikistan and Kyrgyzstan, where there is a slow pace of economic development,
a low standard of living and tension in the social and political situation. Considering the given
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factors, the poorer part of the population strives to leave the country in search of work and better
living conditions, including within Kazakhstan. For a series of objective and subjective reasons,
they often must enter and work in a foreign country illegally, creating a deficit of jobs in the local
labor market and prerequisites for the development of such phenomena as unemployment. At the
same time, employers in Kazakhstan, being interested in an inexpensive work force, willingly hire
illegal migrants, which deepens the situation in the labor market and does not pay a significant
sum of taxes to the country’s budget. Often, citizens of Tajikistan, Uzbekistan and Kyrgyzstan,
having come to Kazakhstan in search of work, become victims of deceit, fraud and exploitation
by employers. These citizens, having agreed to the completion of work without the conclusion of
a contract or agreement with an individual, not having proper licenses, at the same time residing
in Kazakhstan illegally, become potential victims and subject themselves to similar criminal
infringements.

To the question, “Are the rights of workers — that is, people who have come to Kazakhstan
for work — being observed?” out of 1,500 respondents only 18% answered positively. At the same
time, 42.5% of respondents think that rights of migrant workers are being partially observed and
16.8% think that rights of migrant workers are not observed at all. The given results witness to
the necessity of improvement of national legislation and law-enforcement practices in relation to
migrant workers and members of their families.

Illegal labor migration and the search for effective methods of its regulation is one of the most
serious problems of Kazakhstan’s immigration politics. The positive influence of the immigration
flow on the development of economy, the demographical situation and the ensuring of the
migrational security of the country depends largely on the making of timely and proper decisions
in this area. The main objective in this connection is not only the strengthening of measures to
suppress illegal migration, but also the creation of conditions for the expansion of legal labor
migration and legalization of migrants currently employed.

As a whole, an analysis of the situation of human rights in the course of migratory processes
shows, that despite ongoing work, there are isolated instances of the violation of the law and human
rights by governmental agencies and their responsible officials and also by migrants themselves.

koskosk

Kazakhstan has encountered issues regarding refugees in recent years. On January 1, 2009,
237 families (578 people) were officially registered as refugees in the State. Individuals receiving
refugee status are mainly from Afghanistan (575 people).

Refugee status is given in compliance with the Law on the Conferment of Refugee Status,
approved by decree by the Ministry of Labor and Social Protection of Kazakhstan on November
20, 2007 No. 273-P, registered in the Ministry of Justice of Kazakhstan on February 19, 2008.

The activities of government agencies dealing with the problem of refugees are based on
articles of the Geneva Convention of 1951 “On the Status of Refugees” and its Protocol of 1967
and the Law “On the Legal Position of Foreign Citizens in Kazakhstan™.

On December 15, 1998, Kazakhstan officially endorsed the Convention of 1951 on the
Status of Refugees and its Protocol of 1967 and took upon itself certain responsibilities in
relation to refugees before the international community. These are, first of all, the principles of
non-deportation, accessibility of procedure, information, opportunity to appeal a decision and
provision of registration for the term of consideration and appeal. Kazakhstan’s endorsement of
the Convention significantly preceded constructive cooperation between governmental officials
and the office of the UN High Commission for Refugees (UNHCR) in Kazakhstan.

In harmony with the law, “On Migration of the Population”, the procedure for working with in-
dividuals petitioning for acknowledgement as refugees and definition of their status in Kazakhstan
and their registration was begun in 1998.

Refugees in Kazakhstan are foreigners petitioning Kazakhstan for their acknowledgement as
refugees, who, in view of valid danger could become victims of persecution for political convictions,
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racial characteristics, religious beliefs, citizenship, nationality, or belonging to a certain social
class, those who are forced outside of their country of citizenship and do not have the right to make
use of the protection of their country or not wish to on account of such dangers, or individuals
without citizenship, outside of the country of their former usual residence, who can not or do not
wish to return to it on account of these dangers.

The majority of refugees — 88,1%, live in the city of Almaty and the rest in the Southern
Kazakhstan and Karaganda Regions. Regarding education, 99 refugees have higher education, 14
have secondary specialized education, 248 have secondary general education, 126 have primary
education and 18 refugees have no education.

In compliance with the requirements of the Code on Administrative Offenses of the Republic
of Kazakhstan, the observance of regulations on the residence of refugees is continually monitored
and a monthly consultative advisatory meeting is conducted with representatives of social
organizations on the legal protection of refugees.

In November 2007, in a meeting with the Head of State, the UN High Commissioner for
Refugees, Mr. Antonio Guterres, giving a positive assessment of the situation with human rights in
Kazakhstan, noted the necessity of the fulfillment by the State of its international responsibilities
in the area of rights of refugees and requested the passing of a special Law of Kazakhstan “On
Refugees”.

With the goal of improving national legislation and law-enforcement practices in regards to
refugees, we consider advisable the expedited passing of the Law of Kazakhstan “On Refugees”
by Parliament.

In harmony with the foregoing, we recommend the Government and Parliament of
Kazakhstan during the period of 2009-2012 put into practice the following measures of the
National Plan:

1. Eliminate contradictions between legislation and bureaucratic instructions regulating the
freedom of movement within the country.

2. Develop mechanisms and procedures for monitoring and suppressing the exit from the
country of citizens of Kazakhstan with the goal of permanent residence abroad whose exit is
forbidden (bearers of government secrets, individuals for whom was chosen preventive punishment
in the form of a written statement not to leave the country, etc.).

3. For the effective coordination of work with migrants, in 2012 create a single governmental
agency for migration within the Government of Kazakhstan.

4. In 2012, ratify the UN International Convention on the protection of the rights of all migrant
workers and members of their families.

5. Expedite the adoption of the Law of Kazakhstan “On Refugees”.

6. Develop a procedure of dealing with individuals seeking refuge and migrants, not permitting
their deportation or extradition without a judicial decision.

7. Create and introduce a modern system of border and migrational control and network of
temporary holding points for foreign citizens, individuals without citizenship and individuals
seeking refuge or not having a certain legal status at border crossing points of the Border Service
of Kazakhstan.

8. Create an open and accessible system of informing foreign citizens or individuals without
citizenship of legislation regarding entry and residence in the territory of Kazakhstan and the
migrational legislation of the country.

9. Conclude international agreements on legal assistance in criminal cases and the extradition
of individuals from countries to which they illegally take citizens of the Republic of Kazakhstan
for the purpose of sexual, labor, or other exploitation.

10. In 2010, write and pass the Law “On Documents of Identity of a Citizen of the Republic
of Kazakhstan”.

11. In 2012, write and pass the Law “On the Introduction of Amendments and Addendums
to Legislation of the Republic of Kazakhstan Regarding Issues of the Registration of the
Population”.
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The Right to Freedom of Forming Associations

The right to form associations in the Republic of Kazakhstan is regulated by Articles 5 and 23 of
the Constitution, Section VII Chapter 2 of the Civil Code, laws on non-commercial organizations,
political parties, public associations, trade unions, freedom of conscience and religious associations,
some statutes of legislation on national security and the counteraction of extremism, criminal,
administrative and tax legislation and also entire and acts and bylaws: instructions, regulations,
statutes, etc.

The freedom to form associations gives people the right to collectively voice, pursue and
defend common interests exactly in the same manner as these are voiced, pursued and defended
by the individual.

The guarantee of the right to form associations is contained in fundamental international
documents on human rights — The Universal Declaration of Human Rights (Article 20), the
International Covenant on Civil and Political Rights (Article 22), in many UN Conventions and in
regional documents on human rights.

A series of provisions regarding responsibilities of guaranteeing the right to form associations
are contained in OSCE documents, adopted at its meetings.

The Republic of Kazakhstan ratified the International Covenant on Civil and Political Rights
and upon joining the UN and the OSCE, has taken upon itself certain responsibilities in the
observance of fundamental human rights and freedoms including the right to form associations.

These responsibilities are set out not only by the establishment in the Constitution and national
legislature of the right to form associations, but in the perceptions of the contemporary interpretation
of this right, its regulating and the legality of the validity and adequacy of limitations imposed.

Consequently, the matter not only includes the political responsibility to guarantee the right to
form associations, but also how this responsibility is fulfilled in concrete situations.

1. Issues Regarding the Legal Position of Public Associations
in the Republic of Kazakhstan

Paragraph 1 Article 23 of the Constitution of RK establishes that citizens of the Republic of
Kazakhstan shall have the right to the freedom of forming associations. The activities of public
associations shall be regulated by law.

If the first phrase of the given Paragraph is interpreted strictly, the Constitution of RK is in full
compliance with the international law guaranteeing a citizen the right to unite with other citizens
with the goal of forming public associations.

However, based upon the sense of the second phrase of Paragraph 1 Article 23 and Article
5 of the Constitution of RK, only one form of association is supported — public associations, the
activity of which are regulated by law.

Thus, according to Article 5 of the Constitution of RK, the formation and functioning of public
associations pursuing the goals or actions directed toward a violent change of the constitutional
system, violation of the integrity of the republic, undermining of the security of the state, inciting
social, racial, national, religious, class and tribal enmity, as well as formation of unauthorized
paramilitary units shall be prohibited.

Analogous prohibitions are contained in Article 5 of the Law on Public Associations of May
31, 1996 (with amendments and addendums). Therein is established the additional prohibition on
the activities of unregistered public associations.

The given prohibition contradicts international standards.

In support of this statement we turn, for example, to such documents as “Fundamental Principles
on the Status of Non-Governmental Organizations in Europe”, (2002) approved by Decision of the
European Council of Ministers on April 16, 2003.
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Taking into consideration that practically all European countries are participants in the
Organization for Security and Co-operation in Europe (OSCE), in essence, this document defines
the understanding of international standards regarding the right to unite which are set out in the
responsibilities of those within the framework of the OSCE.

According to this document, the term “NGO” is understood to apply to associations, unions,
public associations, funds, charitable organizations, noncommercial organizations, etc. The sphere
of activities of an NGO are also diverse, because an NGO can be either a small local organization
with few members such as, for example, a village chess club, or an international association well-
known in the entire world, especially organizations involved in activities regarding the protection
of rights. Examples of various types of NGOs are listed in the text of Fundamental Principles, but
the list is not exhaustive. Trade unions or religious organizations are not found in the list. In some
countries, all or part of these structures come under the sphere of influence of legislation regarding
public associations, whereas in other countries they act within the framework of individual laws.
Political parties are not considered NGOs.

As is shown in Paragraph 4 of Fundamental Principles, the fundamental characteristic of an
NGO is the absence of the receipt of income among its main aims. Common traits among all NGOs
are self-government and voluntariness.

From the viewpoint of the responsibilities of registration of an NGO, Paragraph 5 of the above-
mentioned document is very important: “An NGO may be either an informal organization or a
structured organization possessing a legal personality. With the aim of highlighting differences in
financial or other forms of support received by an NGO in addition to legal personality, they may
use various statuses in harmony with national legislation”.

In other words, the case in point is regarding the difference between NGOs not wishing to
obtain a legal personality and NGOs having the status of a legal entity. In the legislature of the
majority of countries, as well as in the text of Principles are found a series conditions relating
exclusively to NGOs having a legal personality. Nevertheless, principles are acknowledged in the
document, in harmony with which NGOs have the right to accomplish their activities without the
obtainment of such status. At the same time, the importance of stating this in national legislature
is also emphasized.

Consequently inasmuch as the given Principles are common to European governments,
in all European countries it is acknowledged that an NGO may be either a formal or informal
organization.

As previously indicated, Kazakhstan’s legislation contains a prohibition of the activity of
unregistered public associations which also creates certain problems in the use of legal terms and
understanding.

First of all, there are no legal grounds for use of the term “unregistered public associations”.

A public association is a legal form of noncommercial organization that in its turn is one type
of legal entity (Civil Code of RK 1994, Article 34). This is a legal status. Before the registration of
a public association in agencies of justice, it does not legally exist, but exists as a group of citizens
striving to obtain the status of a legal entity in the form of a noncommercial organization and the
legal form of a public association. In other words, if a group of citizens calls itself a committee,
council, club, public association, etc. it does not mean that it is in fact a public association.

Secondly, legislation for some reason contains a prohibition on the creation and activities of
unregistered public associations only, although among noncommercial organizations are also such
legal forms as institutions, public funds, etc.

Thirdly, if the creation and activity of unregistered public associations is prohibited, it is not
understandable whether this applies only to organizations that have ten (the minimum quantity
of citizen initiators for the establishment of a public association per Kazakhstan’s legislature)
or more members, or to those in which the quantity of members is less. For example, the issue
arises regarding the legality or illegality of a public committee for the cleaning of a courtyard
in the quantity of five persons in a chapter with a chairman. Furthermore, it is unclear how it is
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determined that an organization legally exists if it is not yet registered in compliance with the
procedure established by law.

Consequently, the following conclusion can be drawn: the circumstance of registration of
associations of citizens and the legal norms regarding responsibility for their activities only by
reason of lack of registration do not conform to international standards.

In connection with this, in order to bring national legislation into compliance with international
standards of human rights and freedoms, it is necessary to establish the right of a person to create
or join an association or union, including those of an informal character.

Forthat, itis necessary to either pass an individual law on the right of citizens to form associations
(for example, based on the experience of the Republic of Poland), or the individuals stipulated
by law should apply to the Constitutional Council with the request to give an interpretation of
Paragraph 1 Article 23 of the Constitution of RK, in particular the right of a citizen to freedom to
unite in any form, in formal as well as informal organizations.

2. Issues Regarding Legal Forms of Public Associations in Kazakhstan

It is necessary to resolve a problem connected with limiting the amount of legal forms
of noncommercial organizations as types of legal entities. This problem has existed since the
beginning of the ‘90s of the XX century. The first attempt to correct the situation was undertaken in
the Civil Code of RK of 1994, where in Chapter VII “Noncommercial Organizations”, other legal
forms of public associations aside from public associations appeared: institutes and public funds.
It is important to note that in the Civil Code of RK, for the first time, public associations listed as
legal forms received noncommercial status.

Moreover, in Article 34 of the Civil Code of RK, apart from the above-listed forms of
noncommercial organizations that are legal entities, there is the provision for the possibility of
the existence of other forms of noncommercial organizations, which should be “provided for by
legislation”. Admittedly, no other legislation reinforcing the possibility of formation and function
of other legal forms of noncommercial organizations other than those listed in the Civil Code has
yet been passed.

Consequently, in the course of seven years (1994-2001) before the passing in 2001 of the Law
of RK “On Noncommercial Organizations”, the only legislative act which mentioned other forms
of noncommercial public associations was the Civil Code of RK, in which two more forms were
mentioned: institutions and public funds.

As a result of this, all public initiatives by citizens for the creation and activity of public
associations were practically limited to only three legal forms: public associations, institutions and
public funds. This created and is creating serious problems in the course of the development of the
third sector in the country.

Let’s consider the situation in practice.

A group of citizens decided to unite for the attainment of their common goals and objectives
and create a public organization with the status of a legal entity. Which legal form should they
choose? A public association? But then, according to the Law on Public associations these citizens
should number no less than ten, their organization should have membership and a certain structure
of administration, etc.

But, if these citizens number less than ten and they do not want to have a membership
organization, hold general meetings as a structure of administration, etc., then they must create a
noncommercial organization in the form of an institution or a public fund.

However, an institution as a legal form of noncommercial public organization has its
disadvantages, especially in that the founder is personally liable for the debts of the organization
in the case of deficit of assets of the noncommercial organization. Furthermore, per current tax
legislation an institute does not come under the category of noncommercial organizations for
taxation purposes. It is understandable that this situation “frightens away” the social initiative of
citizens.
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A fund has another nature from the standpoint of its relationship to noncommercial public
organizations and is most often considered in the context of charitable activities, which is
understood as “a means of voluntary charitable (gratuitous) assistance (including the transfer of
possessions or money, provision of services and other support), existing in the interests of support
and protection of groups of individuals who, by virtue of physical or other circumstances are not
capable of satisfying their needs without assistance, or defending their rights and legal interests”.
Hence, a fund should be considered as a legal form of noncommercial organization, involved in
charitable or other analogous activities.

As aresult, as already noted, all public organizations created in Kazakhstan from 1994 to 2001
and until now, “maneuver” between three legal forms: public associations, institutions and funds.

Dozens of funds have appeared in the country, which in principle are not funds, inasmuch
as they do not accumulate financial and other resources and are not involved in charity or in the
distribution of these resources. Citizen founders, creators of many institutions, constantly feel the
threat of bringing upon them a personal property suit in connection with a deficit of assets of the
institution.

Finally, hundreds of public associations have followed a more logical course — the creation
of public associations, although many of their initiators did not have the desire to seek additional
members for fulfillment of the requirement of the law — no less than 10 citizen initiators.

It makes sense to introduce amendments to the Law “On Noncommercial Organizations”,
defining the understanding of “public associations” as noncommercial organizations or other legal
forms.

3. Issues Regarding Members, Organizers and Founders
of Public associations in the Republic of Kazakhstan

The International Covenant on Civil and Political Rights, which the Republic of Kazakhstan
ratified in 2005, contains the following formulation: “Each person shall have the right to association
with others...”

The comprehensive character of the word “each” indicates that the freedom to unite, in
principle, encompasses those individuals who are not citizens also (in other words, individuals who
are citizens of other governments, refugees, individuals without citizenship and the Oralman).

This international right acknowledges the possibility of the introduction of a few limitations
to the political activity of individuals who are not citizens of the government that propagates
the freedom to unite. However, only those limitations which correspond to principles of political
democracy, freedom and supremacy of the law are considered acceptable. Therefore, the prohibition
on membership in political parties by a non-citizen is justifiable, inasmuch as the party participates
in the formation of national organs of power.

In harmony with Paragraph 15 of Fundamental Principles, any physical person or legal entity,
citizen of a country or foreigner, or a group of such persons, should be free to create NGOs. At
the same time, an Explanatory note to the Fundamental Principles indicates, that there should be
no foundation for limiting foreign citizens from creating NGOs. Naturally, this does not include
political parties, which, as already noted, are not NGOs.

Consequently, based upon the position of international documents on human rights and
foreign experience, the following conclusion may be drawn: no limitations exist for foreign
citizens, refugees, individuals without citizenship and the Oralman in the creation, membership,
or participation in the activities of noncommercial organizations, except a few limitations of their
political activities (especially, their participation in the activities of political parties, financing
of voting campaigns, etc.). Furthermore, there is no limitation to any citizen in the right to lead
noncommercial organizations or their branches (agencies).
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4. Issues of Registration of Public Organizations in the Republic of Kazakhstan

As already noted, in compliance with international standards and practices of many countries
of the world, a NGO may exist with or without the attainment of the status of a legal entity.

Nevertheless, the majority of NGOs prefer the attainment of such status (in the form of a
noncommercial organization) inasmuch as this allows them to receive tax privileges, support of
the government and altogether simplifies their operation.

In the Fundamental Principles it is indicated that any physical person or legal entity, citizen
of the country or foreigner, or group of such persons, has the freedom to create a NGO. Two or
more persons should have the right to found a NGO based on the principle of membership. For the
attainment of the status of a legal entity a greater number of members may be required, however
the number should not be set on a level that hinders the formation of the NGO. Any person should
have the right to found a NGO by means of a will or the gift of belongings, as a result of which a
fund is usually created.

In the Explanatory note to the Fundamental Principles it is made clear that the issue of the
minimum number of individuals needed for the foundation of a NGO has been under lengthy
discussion in the course of the development of the document, inasmuch as in the laws of different
countries the number varies. In some countries one person is sufficient, while in others a greater
number is established by law — two, three, or even five or more persons. Finally it was decided to
differentiate between informal organizations and organizations wishing to obtain a legal personality.
In the first instance, for foundation of a NGO based on principle of membership, two people are
sufficient, whereas for the obtainment of a legal personality, a greater number of members may
be required. But, in this case, the given number should not hinder by its magnitude the foundation
itself of the organization.

The procedure itself for the creation of an organization with the receipt of the status of a legal
entity differs among countries of the European Union. Organizations may receive status of a legal
entity as a result of declaration (the announcement of its creation), notarial certification of its
charter, notification of the competent authorities, or registration.

The registration system for the attainment of the status of a legal entity is used in
Kazakhstan.

Regarding the registration of noncommercial organizations, the legislation of RK does not
contain a direct prohibition on the activity of NGOs without registration (without the receipt of
the status of a legal entity). Such a direct prohibition, as previously noted, is established only in
relation to public associations.

However, from the law-enforcement practices of agencies of justice and the Procurator it
follows that in a series of incidents, NGOs created by a group of citizens not claiming the status of
a public association and not obtaining the status of a legal entity, are considered as nonregistered
public associations and its organizers are subject to administrative charges. Similar problems arise
with unregistered religious associations.

It would be good to note that in the Republic of Kazakhstan, there is an established procedure
for the registration of legal entities. This procedure in the state provides for the responsibility of
the government to register organizations if its founders fulfilled all corresponding requirements of
legislation pertaining to the creation of such organizations.

In itself, the procedure and requirements extending to the procedure of attaining the status of
a legal entity in Kazakhstan are established in the Law on Governmental Registration of Legal
Entities (passed in 1995) and Regulations on Governmental Registration of Legal Entities (passed
in 1999).

It is necessary to note a series of problematic issues connected with the registration procedure
for noncommercial organizations in Kazakhstan.

The first issue is the amount of the registration fee for noncommercial organizations
(around $70 dollars USA). At the same time institutions financed from budgeted funds, official
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organizations and cooperatives of housing (apartment) owners have the advantage (registration
fee — not much more than $10 dollars USA). Children’s and youth associations have privileges
(registration fee — not much more than $15 dollars USA). Even legal entities that belong to small
business undertakings have the advantage (registration fee — not much more than $35 dollars
USA). But public noncommercial organizations by registration fee are equated with commercial
organizations. Kazakhstan’s NGOs have pointed out this injustice during the course of a number
of years but a decision has not yet been made.

Secondly, is the differentiation of activities of one legal form (noncommercial organizations)
of public association by territorial criteria: local, regional and state. For registration of a regional
public association it is necessary to have branches in more than one region of the republic and state
organizations — more than half the regions of Kazakhstan including the capitol and cities of state
significance.

In connection with the above-stated, in order to bring Kazakhstan’s legislation into compliance
with international standards of human rights and freedoms in the area of the attainment of legal
status for noncommercial organizations, it is necessary to:

- Guarantee in legislature and in practice simplification of the procedure for registration of
noncommercial legal entities;

- Lower the amount of the registration fee for noncommercial organizations with the goal of
making it easier for them to obtain legal status and contributing toward the development of civil
society;

- Establish in legislature those additional rights or privileges which are provided to public
associations per confirmation of regional or state status or exclude these positions from legislation
on public associations;

- Establish in legislation regarding noncommercial organizations, as a minimum, one more
legal form of nonmember NGO, for example, under the name of “public association”, in order to
make it possible for citizens in quantities less than ten to create nonmember NGOs, but at the same
time not making use of the legal form fund or institution.

5. Issues Regarding Limitations on the Right to Unite and the Responsibilities
of Public Organizations in the Republic of Kazakhstan

According to Article 5 of the Constitution of the Republic of Kazakhstan, the formation and
functioning of public associations pursuing the goals or actions directed toward a violent change
of the constitutional system, violation of the integrity of the Republic, undermining the security
of the state, inciting social, racial, national, religious, class and tribal enmity, as well as formation
of unauthorized paramilitary units is forbidden in Kazakhstan.

Fundamentally, the given constitutional position meets the requirements of international
laws.

Furthermore, in harmony with Article 39 of the Constitution of RK, rights and freedoms of an
individual and citizen may be limited only by laws and only to the extent necessary for protection
of the constitutional system, defense of the public order, human rights and freedoms, health and
morality of the population. This position also meets international standards from the standpoint of
the introduction of limitations to one right or another.

However, a straightforward analysis of legislation concerning the regulation of the right to
unite indicates that contained in them a significant quantity of limitations which are connected to a
broad interpretation of constitutional norms and do not meet the requirements of such limitations
according to international legal theory and practice.

In Article 374 of the Code on Administrative Offenses of RK it is stated, that “actions
committed by leaders and members of public associations, going beyond the bounds of the goals
and objectives defined by the founders of these public associations or violating legislation of the
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Republic of Kazakhstan on public associations, after the receipt of a written warning necessitates
a warning or fine on the persons on the board of directors of the social organization, in the amount
of up to twenty monthly indices. The violation of the legislation of the Republic of Kazakhstan
by public associations or the repeat of such actions in the course of a year after the imposition of
administrative penalties provided for in the first part of the given article necessitates a fine on the
persons on the board of directors of the public association, in the amount of up to twenty monthly
indices with the halting of the functioning of the public association for a term of six months.
Those same actions, if repeated within the course of a year after the imposition of administrative
penalties, as provided for in the first and second parts of the current article, necessitate the banning
of the activities of the public association.

As a whole, in current administrative legislation a public association is the only form of legal
personality which is threatened with the banning of its activities for repeat violations within the
framework of all existing legislation regarding public associations.

Banning the activities of any legal personality is the most extreme measure of action and
therefore, in legislation as well as in practice, the necessity, validity and appropriateness of this
measure should be confirmed.

Ifthe goals or actions of a social society are directed toward a violent change of the constitutional
system, violation of the integrity of the Republic, undermining the security of the state, inciting
various types of enmity, creation of paramilitary units, infringement of health or moral principles,
then, taking into consideration the seriousness of the violation and possible consequences, such a
measure may be justified. However, any small violation, even repeated or multiple, should not be
deserving of the halting or banning of activities.

In this connection, it is logical to suggest the introduction of amendments to administrative
legislation in the parts detailing administrative responsibility for administrative violations in the
sphere of the activities of noncommercial organizations, including public associations so that these
norms correspond to the requirements of predictability, flexibility and effectiveness and do not
make their wide interpretation possible.

Therefore, it is necessary to consider the issue of more clear requirements harmonizing with
international standards in the area of acceptable limitations for a group, the legality or illegality
of the goals, objectives and activities of noncommercial organizations and their reflection in the
charters of NGOs.

It is also necessary one more time to return to the positions of our criminal legislation in the
area of responsibility of leaders and members of public associations.

In the Criminal Code of RK there are a series of articles considering the criminal responsibility
of members of public associations and their leaders in comparison with citizens who are not
members of public associations.

Thus, in Article 336 of the Criminal Code of RK, criminal responsibility is established for
“the impediment legal activities of state bodies by members of public associations”, in which the
sanctions provided for by law for members of public associations consists of a fine or arrest for a
term of up to four months and for heads of a public association as much as imprisonment for a term
of up to one year. It is notable, that for normal citizens or workers in commercial organizations
similar articles in the Criminal Code are not provided. In other words, it is obvious that, having
committed such actions, they would be charged with responsibility per the articles “Disorderly
Conduct”, “The Use of Violence In Regard to Representatives of the State”, or per a series of
articles in Chapter 5 of the Criminal Code of RK: “Crimes Against the Basis of the Constitutional
Order and the Safety of the State”.

As a while, administrative and criminal legislation of RK in the area of the responsibility of
public associations requires perfecting, from one side, with the goal of removing “disparities”
between public associations and other legal forms of noncommercial organizations or commercial
organizations and from the other side, for the bringing of limitations and sanctions into compliance
with international standards and criteria acceptable for such limitations.

29



The Right to Create and Join Trade Unions

By the Law of RK “On Trade Unions” the right to create and join trade unions is provided
to citizens. At the same time, the quantity of trade unions created within the boundaries of one
profession is not limited. All trade unions are provided equal rights and opportunities.

There have been incidents of the hindrance of the creation and activities of trade unions on the
side of employers. Thus, per data collected by the Atyrau branch of the trade union of construction
workers and manufacturers of industrial construction materials, during the course of 2007 the
creation of trade unions was opposed by managers of 16 enterprises, the majority of whom were
conducting contractual work on the projects Tengizchevroil Ltd. and Ajip KKO. The largest of
the companies were Atyrau-Bolashak Ltd., Tengizstroyservice, Senimdi Kurylys, Khemimontazh,
Punj Lloyd Kazakhstan, Jurest Reiteon Support Services, Saipen, Caspian Vender Park and others.
In 2007, these organizations experienced collective labor conflicts and spontaneous actions of
workers.

For suitable protection of the rights and interests of workers, not only is the creation of trade
unions necessary, but also the entry of trade union organizations into the local union chapter. For
example, in the course of 2007, under administrative pressure in Intergas of Central Asia Corp., (a
chain of Kazmunaygaz) meetings were conducted and the creation of a trade union organization
was concluded which includes approximately 6,000 gas transport workers. The first talks regarding
their invitation to join the local branch of the state trade union of gas transport workers have so far
led to nothing. The management of the newly created trade union, being fully independent from
administration, is discussing creating its own union branch, although there is the provision in the
Charter for joining a higher trade union organization. The situation complicates itself when new
trade union organizations come under the control of their employer’s management, which gives
birth to “pocket” trade unions. These types of trade unions leave workers without the conditions
and benefits provided for in wage agreements.

Locally, difficulties in concluding collective agreements are also observed.

Per statistics from the state branch of geology, geodesy and cartography workers’ trade
union, in 26 organizations through the fault of administration collective agreements have not
been concluded and trade unions are practically dismissed. There have been instances of the
interference of employers in the activities of trade unions. Thus, in Volkov Corp. in Almaty, trade
union organizations were accused by their employers of the violation of the use of union dues. In
response, the administration of the corporation dissolved the trade union organization.

The above-stated circumstances allow us to recommend the Government of the Republic
of Kazakhstan in the period of 2009-2011 put into practice the following measures:

1. Legislatively simplify the procedure for the registration of public associations of citizens.

2. In legislature, the right of each person to create or join associations or unions, including
those of an informal character, should be clearly fixed. For this purpose it would be appropriate to
pass a separate Law “On the Right of Citizens to Form Associations”.

3. Guarantee in legislature and in practice simplification of the registration procedure for
noncommercial legal entities.

4. Lower the amount of the registration fee for noncommercial organizations with the goal of
simplifying their obtainment of the status of a legal person and assisting the development of civil
society.

5. Introduce a regulation into the Tax Code on the exemption of an NGO from tax payments
for business activities carried out within the framework of chartered objectives, or use another
mechanism of tax benefit based upon the experience of developed countries.

6. Introduce a regulation into the Tax Code on the introduction of tax payments for commercial
organizations and individual enterprises, setting aside a portion of their revenue for the support of
Kazakhstan’s NGOs.
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7. Establish in legislature on noncommercial organizations, as a minimum, one more legal
form of non-member based NGO, for example under the name of “Public Organization”, in order
to give citizens the ability to create non-membership based NGOs with a quantity of less than ten
people without making use of the legal forms fund or institution.

8. In 2011, develop and pass a new Law of RK “On Trade Unions”.

9. Simplify the procedures of registration, re-registration and liquidation of political parties
by means of legislation.

The Right to Freedom of Thought, Conscience and Religion

In its years of independence, fundamental and necessary favorable political conditions for a
democratic social system and the development of civil society have been created in Kazakhstan:
internal stability, interethnic and interfaith peace and accord.

In its years of independence, the number of religious associations has increased six times.
In the 1990s, 671 religious associations were active and the status on March 1, 2009, was that
3993 religious institutions are active in Kazakhstan representing more than 40 confessions and
denominations. 3034 of these institutions are valid religious associations.

A simplified mechanism for the registration of religious associations in force since 2004 and
also the tax policy of the government, directed toward the freeing of religious associations from the
payment of taxes on profits and church collections, facilitates the free development of registered
religious associations on the territory of the State.

Multinationality and interfaith have been defined as some of the fundamental préiorities of
governmental policy in the sphere of religion — that is the establishment of interfaith agreement
as a necessary condition for the maintaining of stability in society and the observance of human
rights.

Experience with interfaith dialogue in Kazakhstan received acknowledgement and support from
world religious leaders. In Astana in 2003 and 2006 were held two Congresses of Leaders of World
and Traditional Religions. In 2003, 17 delegations from various religious confessions were at the
conference and at the second conference 29 delegations from 43 countries participated, including
not only leaders of religious confessions but of political activities, scientists and experts from
European and Asian countries, leaders and representatives of leading international organizations
— the UN, OSCE and UNESCO. The humanitarian concept of Congresses has had a large part in
the strengthing of mutual understanding.

In June, 2006, the President of Kazakhstan signed the Decree on the Approval of the Conception
of the Development of Civil Society, the goal of which is acknowledged as further improvement of
legislative, social-economic and organizational bases for comprehensive development of institutions
of civil society and their equal partnership with the government in compliance with international
legal instruments in the framework of international agreements and pacts in the area of human
rights and the human dimension. Among institutions of civil society are also indicated religious
associations. A key instance of interaction of government authorities and institutions of civil society
is the guaranteeing of religious freedom and the right of citizens to form associations.

In 2007, the State Programme on the Provision of Freedom of Belief and Enhancement of State-
Confessional Relations in the Republic of Kazakhstan for 2007-2009 was passed, the fundamental
goal of which is the creation of conditions for the implementation of religious freedom in the
Republic of Kazakhstan.

In addresses, Kazakhstan has been given a series of positive assessments by the OSCE, UN and
other international organizations on the grounds of the effectiveness of models of civil peace and
accord currently functioning in the country.

A high assessment of the models of interfaith accord existent in Kazakhstan was given by
Pope John Paul the Second during his visit to the country in 2002 and other leaders of various
confessions visiting Kazakhstan for conferences of leaders of world religions.
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It would be good to note that the guarantee of the right to freedom of thought, conscience and
religion in the Republic of Kazakhstan is contained in Article 22 of the Constitution of RK.

“1. Everyone shall have the right to freedom of conscience.

2. The right to freedom of conscience must not specify or limit universal human and civil
rights and responsibilities before the state”.

Article 39 of the Constitution of RK establishes:

“1. Rights and freedoms of an individual and citizen may be limited only by laws and only to
the extent necessary for protection of the constitutional system, defense of the public order, human
rights and freedoms, health and morality of the population”.

Furthermore, Paragraph 3 of Article 39 of the Constitution of RK includes freedom of
conscience in the list of rights and freedoms that shall not be restricted in any event.

The legal regulation of the right to freedom of conscience and religion in Kazakhstan is in
effect per the Law “On Freedom of Religion and Religious Associations” (further referred to as
“the Law on Freedom of Religion”), the Civil Code and other legislation.

The total quantity of normative legislation influencing the existence of freedom of conscience
and religion to one extent or another is numbered at approximately 100.

In international regulations the guarantee of the right to freedom of thought, conscience and
religion is contained in fundamental international documents on human rights: the UN Declaration
of 1981 on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or
Belief (further referred to as “DEIDRB”), the International Covenant on Civil and Political Rights
(further referred to as “ICCPR”) and in the responsibilities which governmental members of the
Organization for Security and Co-operation in Europe (OSCE) take upon themselves.

Article 18 of the ICCPR defines the understanding of freedom of thought, conscience and
religion in the following manner: “This right shall include freedom to have or to adopt a religion
or belief of his choice and freedom, either individually or in community with others and in public
or private, to manifest his religion or belief in worship, observance, practice and teaching.

Article 1 of the DEIDRB expands this understanding of the principle conditions of expression:
“This right shall include freedom to have a religion or whatever belief of his choice and freedom,
either individually or in community with others and in public or private, to manifest his religion or
belief . . ”. (further per the text of Article 18 of the ICCPR).

The understanding and contents of the freedoms of thought, conscience, religion and belief
are more fully developed in Concluding Documents Meetings on the highest level of the OSCE
(Helsinki 1975, Madrid 1980, Vienna 1989, Copenhagen 1990, Paris 1990, Budapest 1994).
Especially, in Paragraph (9) of the Copenhagen Document of 1990, participating States of the
OSCE confirmed, “(9.4) everyone will have the right to freedom of thought, conscience and
religion. This right includes freedom to change one’s religion or belief and freedom to manifest
one’s religion or belief, either alone or in community with others, in public or in private, through
worship, teaching, practice and observance. Here, the understanding of the freedom of thought,
conscience, religion and belief is expanded to the freedom to change them and the manifestation
of these freedoms includes also the freedom to teach.

Consequently, the contemporary understanding of the freedom of religion, including freedom
of thought, belief and religion consists of the following: The right to have or not to have, accept or
change any belief or religion of his choice and also to manifest and express his beliefs or religion,
either alone or in community with others, in public or in private, through teaching, worship,
practice and observance.

The including of freedom of religion as a constituent of freedom of conscience is more fully
covered in the positions of the Concluding Document of the Vienna Meeting of 1986, to which
member States of the OSCE obligated themselves:

“(16.4) - Respect the rights of these religious communities to:

- Establish and maintain freely accessible places of worship or assembly;

- Organize themselves according to their own hierarchical and institutional structure,
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- Select, appoint and replace their personnel in accordance with their respective requirements
and standards as well as with any freely accepted arrangement between them and their State;

- Solicit and receive voluntary financial and other contributions,

(16.5) - Engage in consultations with religious faiths, institutions and organizations in order to
achieve a better understanding of the requirements of religious freedom;

(16.6) - Respect the right of everyone to give and receive religious education in the language
of his choice, whether individually or in association with others;

(16.7) - In this context respect, inter alia, the liberty of parents to ensure the religious and
moral education of their children in conformity with their own convictions;

(16.8) - Allow the training of religious personnel in appropriate institutions;

(16.9) - Respect the right of individual believers and communities of believers to acquire,
possess and use sacred books, religious publications in the language of their choice and other
articles and materials related to the practice of religion or belief;

(16.10) - Allow religious faiths, institutions and organizations to produce, import and
disseminate religious publications and materials;

(16.11) - Favorably consider the interests of religious communities to participate in public
dialogue, including through the mass media.

(17) The participating States recognize that the exercise of the above-mentioned rights relating
to the freedom of religion or belief may be subject only to such limitations as are provided by
law and consistent with their obligations under international law and with their international
commitments. They will ensure in their laws and regulations and in their application the full and
effective exercise of the freedom of thought, conscience, religion, or belief.

(32) They will allow believers, religious faiths and their representatives, in groups or on an
individual basis, to establish and maintain direct personal contacts and communication with each
other, in their own and other countries, inter alia through travel, pilgrimages and participation
in assemblies and other religious events. In this context and commensurate with such contacts
and events, those concerned will be allowed to acquire, receive and carry with them religious
publications and objects related to the practice of their religion or belief.

Constitutional guarantees of the freedom of thought, conscience and religion in the Republic
of Kazakhstan are expressed in the following principles: respect for the principles and norms of
international law, the priority of international law over the laws of the Republic — Paragraphs 1
and 3 Article 4, Article 8; acknowledgement of the absolute and inalienable right of everyone
to freedom of thought, conscience and religion and the forbidding of limitations of the freedom
of conscience under any circumstances — Paragraphs 1 and 2 Article 12, Paragraph 1 Article 18,
Paragraph 1 Article 19, Paragraph 1 Article 22, Paragraph 3 Article 39; the equality before law
and the freedom from discrimination under any circumstance — Article 14; the equality of rights of
citizens and non citizens — Paragraph 4 Article 12; legislative and judicial protection — Paragraphs
1 and 2 Article 4, Paragraphs 2 and 3 Article 74, Article 78.

Consequently, the Constitution of the Republic of Kazakhstan guarantees that: everyone
(citizens of Kazakhstan, foreigners legally on its territory, refugees or stateless persons) has the
right to freedom of conscience, (in other words, subject to the regulations of international law,
which are part of the current laws of the Republic of Kazakhstan, the right to have, accept, or
change religion or belief at one’s choice); no one may be forced to disclose their thoughts or
affiliation with one religion or belief or another; no one may be subject to discrimination on the
grounds of his relationship toward religion, or his affiliation with various religious trends, groups
or associations.

Constitutional guarantees of the freedom to manifest one’s religion or beliefs “either alone or
in community with others, in public or in private” are expressed in the following principles: respect
for the principles and regulations of international law and the priority of international law over the
laws of the Republic — Paragraphs 1 and 3 Article 4, Article 8; ideological diversity — Paragraph
1 Article 5; equality before the law — Paragraph 2 Article 5; freedom to form associations and
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to assemble — Paragraph 1 Article 23 and Paragraph 1 Article 32; freedom from discrimination
under any circumstances — Article 14; equality of rights of citizens and non citizens — Paragraph
4 Article 12; the forbidding of illegal interference by the government in the affairs of associations
and by associations in the affairs of the government and also the forbidding of the imposition of
functions of governmental agencies on associations — Article 1, Paragraph 3 Article 5; legislative
and judicial protection — Paragraphs 1 and 2 Article 4, Paragraphs 2 and 3 Article 74, Article 78.

Consequently, the Constitution of the Republic of Kazakhstan guarantees that: religious
institutions (of all forms) are separate from the government; in the government there is no State
supported religion and no religion is a factor in the formation of the government; no confession
fulfills any governmental function; no one religion, religious group or association may have
any privileges in relation to other religions, religious groups or associations; no one (citizens of
Kazakhstan, foreigners legally in the territory of Kazakhstan, refugees or stateless persons) may
be subject to discrimination by reason of religion, affiliation with various religious trends, groups,
or associations.

Constitutional limitations of the freedom to manifest religion or belief “either alone or in
community with others, in public or in private” are based on the following positions: the exercise
of human rights and freedoms must not violate rights and freedoms of other persons, infringe
on the constitutional system and public morals — Paragraph 5 Article 12; the goals or actions of
associations must not be directed toward a violent change of the constitutional system, violation of
the integrity of the Republic, undermining the security of the state, inciting social, racial, national,
religious, class and tribal enmity, as well as formation of unauthorized paramilitary units, —
Paragraph 3 Article 5; the prohibition of the actions of religious parties — Paragraph 4 Article 5; the
activities of foreign religious associations on the territory of the Republic as well as appointment
of heads of religious associations in the Republic by foreign religious centers shall be carried out in
coordination with the respective state institutions of the Republic — Paragraph 5 Article 5; and the
rights and freedoms of an individual and citizen may be limited only by laws and only to the extent
necessary for protection of the constitutional system, defense of the public order, human rights and
freedoms, health and morality of the population — Paragraph 1 Article 39.

Legislative Guarantees of Freedom of Thought, Conscience and Religion

Legislation on freedom of conscience and religion in Kazakhstan, as a whole, is liberal to a
sufficient extent. Therefore, in compliance with international standards, the law on freedom of
religion does not provide for the mandatory governmental registration of religious associations;
however, Article 375 of the Code on Administrative Offenses (CAQO) makes provision for the
punishment of a religious association for acting without governmental registration. In practice, this
contradiction in legislation is settled by judges most often in favor of the norms of the CAO, which
has led to multiple violations of the law on freedom of religion, Article 39 of the Constitution and
international standards, especially the right to freedom of religion “in association with others”.

In 2005, with the goal of fighting extremism and strengthening national security, three
laws were passed: The Law of February 18, 2005 “On Counteracting Extremism”, the Law of
February 23, 2005 “On the Introduction of Additions and Amendments to Laws of the Republic of
Kazakhstan Relating to Counteracting Extremist Activity” and the Law of RK of July §, 2005 “On
the Introduction of Additions and Amendments to Laws of the Republic of Kazakhstan Relating
to National Security”.

Paragraph 3 of Article 18 of the ICCPR does not include “national security” in the number
of acceptable reasons for the imposition of limitations on freedom of thought, conscience or
religion.

In compliance with the Syracuse Principles regarding the interpretation of the limitation and
derogation from the position of the International Covenant on Civil and Political Rights, “the
interests of national security” may be invoked to justify measures limiting certain rights only in
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situations when such limitations lead to the protection of “the existence of the nation or its territorial
integrity or political independence against force or threat of force”. “National security cannot be
invoked as a reason for imposing limitations to prevent merely local or relatively isolated threats
to law and order” and it cannot “be used as a pretext for imposing vague or arbitrary limitations”
and it is “may only be invoked when there exists adequate safeguards and effective remedies
against abuse”. “Interests of national security” may serve as justification for limitations only of
certain groups of rights and freedoms: freedom of movement and choice of residence; limitation
of the presence of the public and press at juridical processes; freedom of speech, freedom to form
associations and freedom of assembly. The freedom of thought, conscience and belief is absent
from the list of rights and freedoms, the limitation of which is acceptable “in the interests of
national security”.

Nondiscrimination and equality before the law on the grounds of religion or opinion (Article
26 of the ICCPR).

For religious associations, in comparison with other legal persons, unequal responsibility
is established by law for the violation of legislation. A wider basis for suspension and a more
complicated procedure for renewal of activities are established for them (Article 723 CAO and
Article 10-1 of the Law on Freedom of Religion).

Distinctions in comparison with other legal persons are established also in regards to the basis
for the liquidation of a religious association.

The activity of a religious association as a legal person may be forbidden by court in the
following instances: the violation of legislation of the Republic of Kazakhstan; the systematical
carrying out of activities in contradiction to the charter and similarly the failure to remove within
the set period of the violation the basis for the suspension of activities (CAO, Article 375, Parts 4
and 5).

The right to freedom to manifest religion or belief “in community with others and in public
or private, . . .in worship, observance, practice and teaching”. (Paragraph 1 Article 18 of the
ICCPR).

Kazakhstan’s legislation contains limitations of this right, going beyond the bounds of
Paragraph 3 Article 18 of the ICCPR and Paragraphs 1 and 3 of Article 39 of the Constitution of
Kazakhstan. These limitations concern the ability to practice religion regardless of legal status,
the possibility of receiving legal status, the freedom to preach (“missionary activity”) and teach
(spiritual instruction).

Freedom of religion regardless of legal status.

The activity of unregistered religious associations is forbidden (Part 4 Article 4 of the Law on
Freedom of Religion) and is punished in administrative procedure up to the forbidding of activity
(Articles 374-1 and 375 of CAO).

If a religious group did not undergo governmental registration (by reason of lack of funds,
a small amount of members, or bureaucratic impediments to registration) or refuses to register
because of religious reasons, it is considered illegal. In practice, this is reflected in that the group
is forbidden from all forms of practicing religion “in association with others”, prayerful meetings
(including those conducted in private homes and apartments), teaching of religion, preaching,
distribution of religious literature, etc.

The Law on Freedom of Religion contains the understanding “a religious group with a small
amount of numbers, not having acknowledgement as a legal person”, which may function after
undergoing registration in local governmental agencies (Articles 6-1 and 6-2). However, conditions
and procedures for undergoing registration are not defined in the Law.

The possibility of receiving legal status.

The Law on Freedom of Religion makes the provision of four forms of legal personality for
religious groups: local religious associations (community), religious offices (centers), theological
instructional establishments and monasteries (Article 7). A legal personality in the form of a
“religious association” may be formed at the initiative of a group of 10 citizens (Article 9).

35



